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MARRIED WOMEN'S PROPERTY 

IN 

ANGLO-SAXON AND ANGLO-NORMAN LAW 
and the Origin op the Common-Law Dower. 



CONTINENTAL GERMANS. 

As the Anglo-Saxons were Germans on the continent 
before they were Germans in England, we shall need to 
preface our inquiries into Anglo-Saxon laws and customs by 
a brief survey of the laws and customs of their most nearly 
allied continental kinsfolk. 

In the first recorded laws of the German tribes, we 
find that married women had a legal right to property 
of their own. Whether in the earliest times the German 
family was so purely patriarchal that the husband and father 
had absolute power over the lives and property of all mem- 
bers of his family, as in early Rome, or whether German 
women held a more exalted position than they have ever 
held since, and not only enjoyed the honors and perquisites 
of " ' mother-right ' ' but transmitted them solely in the female 
line, is a much-mooted question* not in my purpose to discuss. 
It is certain that the earliest recorded German laws, written 
down at different periods from the fifth to the eighth cen- 
tury,! though varying greatly in their provisions, show 
married women in the possession of definite property 
rights, greater indeed, and more widely extended than 
women were to know again for centuries. In some limited 
customs, to be sure, the early regime of community of 

* See L. Dargun, " Mutterrecht und Raubehe," etc. J. Bachofen, " Das Mutter- 
recht." Starcke, " Primitive Family." 

t Glasson {Nouvelle revue historique, 1885, p. 590) gives dates as follows : The Salic 
law the oldest, then the Ripuarian law in the middle of the fifth century, the Bur- 
gundian in the sixth, Visigoth and Alemannian in seventh, and, under Charle- 
magne in the eighth and ninth, the Saxon and Thuringian. 
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property lasted through all vicissitudes,* but in general the 
middle ages show a retrograde movementf until the tide 
again turned, and with the decay of feudalism, the rise of 
Protestantism, and the new spirit of the time, the conti- 
nental nations resumed the liberal treatment of women in 
regard to property which characterized the early days. We 
shall see how different was the course of events in England. 

Of these early German laws the most nearly related to 
the Anglo-Saxon are the Frisian and Saxon, and among 
the latter, those of Westphalia. I will undertake a brief 
description of the laws relating to women, especially in the 
Lex Saxonum, which, as was said before, was probably 
reduced to writing at the close of the eighth century. \ 

A. Form of Marriage. — Marriage still kept its ancient 
form of a sale,§ by which the husband paid a price for his 
wife to her father or guardian. Grimm|| and others con- 
sider that a real sale took place in which the woman was 
considered as property. There are examples of the use of 
the expression ' ' buy a wife ' ' as late as the fourteenth and 
fifteenth centuries.*!} In these later times the price which 
the groom paid to the wife's father was paid for the transfer 
of his mundium or guardianship over his daughter, and not 
for her person. It is considered by many that this was 
the case even in the earliest times. Professor Young** says : 

' ' Whether marriage was ever an actual sale of the woman's 
person, treated as a chattel, may be doubted. " " It is certain 
that in historic times the thing transferred was not the 
person of the woman, but the right of guardianship. ' ' 

* Schroeder, " Geschichte des ehelichen Guterrechts," II., 3 Vorrede X. 

t Maine, " Essay on Married Women's Property," and H. Adams, " Historical 
Essays," p. 36. 

% The editor of the Lex Saxonum, in Monumenta Germaniae Historica, assigns 
A. D. 777 as the most probable date. 

§ In the Lex Saxonum to marry is to buy a wife — " uxorem emere : " to betroth, 
to sell a wife — " uxorem vendere." 

I! " Deutsche Rechtsalterthumer," p. 420. Schroeder op. cit., II., p. 325, but in his 
first volume Schroeder speaks only of selling the guardianship. 

% Grimm op. cit., 421. 

** " Family I,aw " (in " Essays iu Anglo-Saxon Law," edited by H. Adams) p. 164. 
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Married Women's Property. 35 

The price to be paid for the woman, as fixed by the Lex 
Saxonum, was 300 shillings,* an amount equal to the com- 
pensation paid her guardian for violating her person or in 
any way disturbing his rights over her. This bride-price, or 
mundschatz, soon came to be looked on as a present to the 
bride herself, and was handed over to her by her father. It 
is uncertain whether this was the case as early as the Lex 
Saxonum or not. According to Schroeder,t who has made 
the most extended study of the subject, the Saxon wife had 
no claim on the mundschatz. In the Burgundian law the 
wife had full control of a certain part of it. + 

B. The Different Parts of a Married Woman's 
Property. — Mundschatz and Morning-gift. — The mund- 
schatz, or bride-price, was the first of a wife's possessions 
among some of the Germans ; but in the Saxon law, if we 
follow Schroeder in denying that she had a share in the 
mundschatz, the first part of a wife's property was the 
morning-gift made to her by her husband on the morning 
of the nuptials. Originally this was entirely distinct from 
the mundschatz, but the two soon became confused, and 
finally merged into one. Opinion is divided on the subject 
of the identity of the various provisions made for the wife 
at different times and places, and it is extremely hard to dis- 
tinguish between bride-price and morning-gift, or even to tell 
to which of the two the Latin word dos in the laws applies. 

The dos of the Lex Saxonum was probably the morning- 
gift, but we do not know its amount. In the Salic and 
Ripuarian laws it was one-third of the joint acquisitions of 
the family, unless otherwise agreed on, and in the latter 
law, in addition, fifty shillings. § The morning-gift was 
usually agreed upon at the time of the marriage, and we 
have many examples of the dotis libellum, or formula, in 

* Uxorem ducturus 300 solidi det parentibus ejus. 

t Op. cit., 48. 

J Ibid I., 46. 

'i Lex Ripuaria, 372 ; Si virum supervixerit, 50 solidos in dotem recipiat et tertiam 
partem de omne re quam simul conlaboraverint, sibi studeat evindicare vel quic- 
quiti ei in morgengeba traditum fuerat, similiter faciat. 
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which the gift is described and transferred. A free render- 
ing of one of these formulas under the Salic law of the 
eighth century will give an idea of them all.* 

To my very dear and sweet betrothed, N , in the name of God, 

my N ; 

" It has been agreed between our parents that I should betroth my- 
self to you- 'par le sol et denier ' f according to the Salic law. I have 
done so. It has also been agreed that I should give you as dower part 
of my property. I have done it. Thus, then by this act of dower and 
these ceremonies, I give you and wish that you hold in perpetuity, all 
that I possess in such a canton, on such a river, etc., etc. All this I 
give you, I deliver to you, J place it in your power. After the day of 
marriage shall have come and God shall have united us, I wish, my 
dear spouse, that instantly you have, hold, possess all this which I give 
you and that you have the most absolute right to dispose of it as pleases 
you, etc. "t 

Community of Property. — In the law of the West- 
phalian Saxons, which is most nearly allied to the Anglo- 
Saxon, the wife lost her dos or morning-gift by the birth of 
sons and instead of it became entitled to half the j oint acquisi- 
tions. Lex Saxonum VIII. : ' ' Apud Westfalaos, postquam 
mulier Jilios genuerit, dotem amittat, si autem non genuerit 
ad dies suos dotem possideat, post decessum ejus dos ad danlem, 
vel si deest, ad proximos keredes ejus revertatur." 

' ' IX. De eo, quod vix et mulier simul conquisiverint, 
mulier mediam partem accipial, et hoc apud Westfalaos, apud 
Ostfalaos et Angarios nihil accipiat sed con tenia sit dole sua." 
Here we have the first traces of that community of property 
which has ever since existed in Westphalia. 

* Lindenbrog, Formula 615. 

t A formula referring to the payment of a nominal bride-price. 

J Another formula, probably belonging to the middle of the eighth century 
among the Turones, who lived north of the Loire reads thus : (Mon. Germ. Hist. 
Sect, n., legum VI., no. 14 ) 

" Ergo douo tibi donatumque esse volo locello, re proprietatis meae, nuncupante 
illo, situm in pago illo, cum terris, aedificiis mancipiis, &c, &c, mobilibus et im- 
mobilibus — totum et ad integrum sicut a me praesenti tempore videtur esse pos- 
sessum — haec omnia — diebus nuptiarum tibi sum implHurus veltraditurus, ita ut, 
dum advixeris, secundum legis ordinem teneas atque possideas, nostrisque qui ex 
nobis procreatl fuerit, filiis (vel filiabus) derelinquas. Si quis vero, si ego ipse aut 
ulla quislibet persona fuerit, qui contra hanc donationem aliquid agere vel calum- 
niam generare presumpserit, illud quod repetit non vindicet, &c, &c." 

[236] 



Married Women's Property. 37 

Similar provisions for the wife's share in what is explicitly 
recognized as the "joint acquisitions " exist in the related 
laws.* Aimoin says of the death of King Dagobert, 
' ' tertiam partem tamen ex omnibus, quae Dagobertus adquis- 
ierat postquam Nauthildem sibi sociaverat ipsi reginae ser- 
vata." The fact is also mentioned in the ' ' Gesta Dagoberti. ' ' 
A wife even had a right to a third of her husband's wages. 
A free woman who married a slave is in one instance ex- 
pressly assured of this by the master of the slave ;f " et 
peculiare quod stante,% conjugio laborare potuerit, ipsa 
femena tercia parte exinde habeat absque nostra repeticione ." 

Aussteuer. — Besides the gift from her husband or her legal 
share in the acquisitions, the German bride was usually fitted 
out by her father or brothers with an Aussteuer § or marriage 
portion, consisting largely of personal property and designed 
for her exclusive use. In this is included the Gerade,\\ a 
peculiar kind of property belonging solely to the wife and 
descending only to female heirs. This included her orna- 
ments, often jewels of great value, also ready money, 
clothing, house-linen of all kinds, many pieces of furniture, 
sometimes the sheep which were shorn by the wife, the 
poultry which was fed by her, and even, sometimes, female 
animals were divided from male.^y 

The Lex Saxonum does not speak of Aussteuer, but its 
existence may be inferred** from the later prevalence of Ger- 
ade. The Sachsenspiegel gives the following list of articles 
included in Gerade : " All sheep, geese, beds, bowls, pillows, 
bed covers, chests with raised lids, all yarn, table covers, 
collars, bath-linen, basins, candlesticks, linen and all feminine 
apparel, finger-rings, gold armlets, draughtboards, facings, 

* See Lex Ripuaria, 372 before quoted. In the Frisian law which is very closely 
related to the Anglo-Saxon there was community of property even to sharing 
equally at divorce. 

t Schroeder I., 92-93. Formula Andegavi 58. 

\ Schroeder for sitante. 

I Walter, p. 139. 

I Grimm, op. cit„ pp. 568-599. 

H Starcke, " Primitive Family," p. 109. 
*» Schroeder, I., 120. 
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and all books that belong to God's service which women are 
accustomed to read, small chests, carpets, curtains (?), rugs, 
jewels." In other lists occur such articles as " ein kettel 
dariri man ein kind inne baden kann : ein pott darin man ein 
huen sieden kann : ein klein pottchen darin man ein warmbicr 
viacken kann.' 1 '' 

C. Powers of the Married Woman over Her 
Property. — Every German woman, married or single, was 
at the time of the Folk L,aws under the guardianship of some 
man, her father, brother, husband or the nearest male rela- 
tive. In the earliest times the widow passed into the guar- 
dianship of her husband's heirs, from whom her paternal 
kindred could buy back their original guardianship.* But 
these restrictions soon gave way in the case of widows, who 
gradually acquired complete independence, f 

Even the guardianship of the husband over his wife is 
generally supposed to have been greater than it was. J For 
adultery he could divorce her or even put her to death. § 
He had the right to punish her, even to beat her with a stick, 
and indeed it was held to be his duty to maintain his physi- 
cal supremacy. A woman who had struck her husband || 
was obliged to ride on an ass, seated backwards and holding 
its tail, through the whole street. If she had struck him 
cunningly when he could not defend himself the ass was led 
by the officer whose duty it was to keep the animal, but if 
he had been beaten by her in open fight, he must lead the 
ass himself. In some places a man who had been struck by 
his wife was obliged to see his neighbors gather and take the 
roof oft from his house. ' ' Who could not protect himself 
from his wife was not worthy to have shelter from wind and 
storm.'' 

* I*ex Saxonum VIII. 2. Grimm, p. 447. 

t Laboulaye " Rechcrches sur la condition des femmes," p. 140. 
X See H. Adams, " The Primitive Rights of Women," in " Hist. Essays,' 1 p. 31. 
I Formula; Andegavi 56. Marc. 2.30. Lex Ripuaria 77. I^ex. Roiharis 211. 
Schroeder, p. 174. 
I Grimm, p. 722, etc. 
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But she was independent of his control in her own domain 
and had charge of the keys,* while as to her property his 
guardianship gave him only limited powers. In the first 
place her Gera.de was absolutely her own.f She could 
even sell it without his consent and it went to her heirs 
at her death. When we consider how extensive the 
Gerade might be in the case of a wealthy bride, we see that 
the German wife might be practically independent in a degree 
that modern women have attained only within a few years 
and in a few countries. Whatever came to the wife by 
inheritance or gift (Eingebrachtes) was also her own, as 
were her separate earnings \ and her morning-gift. There 
is no question that these were considered her separate indi- 
vidual property, during the marriage. § Did she, however, 
have any share in the management of her property and any 
control of her income? It is generally considered || that 
the rights of the wife were in abeyance during the husband's 
life and that she first became capable of management when 
she became a widow. 

There are, however, some considerations opposed to this 
view. The Lex Saxonum expressly says that the childless 
woman shall possess her morning-gift for her life ; at her 
death it shall return to the giver, who was, of course, her 
husband. This, to be sure, says nothing about the con- 
trol of the morning-gift, but many formulas expressly state 
that it shall be hers from the day of the marriage to dispose 
of as she pleases. In the formula before quoted, the words 
' ' I wish that instantly you have, hold and possess all I give 

* Schroeder, p. 126. 

t L. Burg 51, p. 4. Nam si quid de propriis ornamenlis vestibusque decreverit 
nulla in posterum actione causabiter. /,. Angl. VI. 6. Schroeder II., pp. 3, 323. 
Walter, p. 140. 

X Schroeder, p. 139. 

§ See the dotis libellum before quoted, " diebus nuptiarum ; " I^x Saxonum " ad 
dies suos possideat" etc : Schroeder, p. 103. 

II Laboulaye, p. 137. Pardessus, p. 673. Schroeder, p. 12S. Schroeder, p. 72, seems 
to admit the rights of the Prankish wife to a control of her third, " Aber dies drit- 
theilsrecht ist nicht bloss ein Anspruch der Wittwe sondern auch wahrend der Ehe 
kommt es vor dass die Frau selbst fiber ihr Drittel verfiigt." 
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you and that you have the most absolute right to dispose 
of it as it pleases you " seem unmistakable. Other gifts are 
made to take effect ' ' when the happy day shall have come. ' ' 
While on the other hand, it is often stipulated that the gift 
or dower shall pass to the wife only if she outlive her hus- 
band.* The very stipulation argues that without it the gift 
would take effect immediately. 

I infer from these formulas that, at least where the dotis 
libellum so provided, the wife had control of her morning- 
gift or dower, especially since, as Schroeder admits, f the 
sources do not show that the husband had control. Her 
consent is necessary to his alienation. IyaboulayeJ cites 
cases when a wife alienates her dower while her husband is 
living, but always in favor of her sou. There are mandates 
by which a wife gives her husband authority to transact 
business for her, but in these the influence of the Roman 
law is evident. 

D. Share of the Widow. — Every widow was entitled 
to her Gerade, her Eingebrachtes (what had come to her by 
ordinary gift or inheritance) and her morning-gift. Among 
the Westphalians the widow who had had sons was entitled to 
half the common acquisitions, while the childless woman was 
obliged to be content with her morning-gift and with it only 
for her life. At her death it returned to the giver or his 
nearest heirs. 

This legal disposition of the property might be altered by 
a "donation on account of death," a kind of testamentary 
disposition, sometimes made by one, sometimes made by 
both the spouses. The mutual form is common, in which 
the husband and wife agree that whichever survives shall 

* Laboulaye, p. 136, quotes from Hist, of Languedoc a contract of marriage A. D. 
1095 : "All this I give you — entire— with this condition : so long as we both live we 
will hold and possess this gift together." Formula Andegavi 17. Vaisette II., n. 
101 amn. 966 quoted by Gide, "Etude sur la condition privlt de la femme," p. 
338, says ; Haec omnia superius scripta quamdiu vivimus pariter teneamus et possi- 
deamus et si uxor mea me supervixerit ipsa omnia teneat et possideat. 

t Op. at., p. 128. 

% Op. cit., p. 122, n. 1. 
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have the whole property or a definite part.* Gidef 
quotes an agreement made on setting out for Rome, by 
Manfredus and his wife, Adalaiz, (anno 966) which says : 
' ' All the above-named property we will hold and possess 
equally as long as we live and if my wife shall survive me 
she shall hold and possess it all. ' ' J Sometimes the condition 
is made that the woman shall not re-marry. The wife 
was not, however, considered the heir of the husband, nor 
the husband of the wife.§ 

THE ANGLO-SAXONS. 

A. The Wife's Property. — The period of English his- 
tory from the earliest Saxon laws recorded in the reign of 
Ethelbert (after the coming of Augustine into England) to 
the Norman Conquest, may be treated as a whole in its rela- 
tion to our subject. The Danish Conquest made no change 
that we can discover in the laws. I shall therefore cite the 
laws and charters of Cnut as well as those of the Saxon kings. 

I. Weotuma. Marriage here, too, kept the form of a 
sale. 1 1 The laws of Ethelbert (77) say : " If a man buy a 
maiden with cattle let the bargain stand, if it be without 
guile, etc.," and also (31) " If a free man lie with a free- 
man's wife let him pay for it with his wergeld and provide 
another wife with his own money and bring her to the 
other." Grimm considers that the wife was actually 
regarded as property. But she is not inherited as a ward 
by the heirs of her husband as in the Saxon^[ laws, but on 
the contrary herself had a right to one-half the property if 
the husband died first.** It is relatedff that as late as 1864 

* Marc. II., 7, and many others. 

i Op. cit., p. 388. 

t See note *, p. 40. 

I Schroeder, p. 166. 

I Laws of Ine., 31. If a man buy a wife and the marriage take not place, etc 
In Thorpe's "Ancient Laws and Institutes of England," from which I quote all 
the Anglo-Saxon laws cited. 

f Lex Saxonum VII. 2. Lex Rotharis, 182. 
** Ethelbert, 78. 

tr Stamwiler, " Stelling der Frauen," p. 33. There have been similar instances in 
this country. 
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in England a man took his wife to market with a halter 
around her neck and sold her to another man for a shilling. 
But this case, if authentic, is more easily traceable to the 
common-law doctrine of a man's lordship over his wife than 
to any survival of a possible Anglo-Saxon sale. The more 
probable opinion seems to be that payment was made for 
the transfer of the guardianship of the woman and not for 
the woman herself.* It was called weotuma (the German 
mundschatz) and was correlated with the mund-bryce or 
compensation due to the guardian for any violation of his 
rights of guardianship. 

In the laws of Alfred f the weotuma was paid to the bride 
herself. "Let him see that she have raiment, and that 
which is the value of her maidenhood, namely, the weotuma. ' ' 
The bride-price has become a bride-gift. In the Kentish 
Betrothal it is called ' ' what he will grant her in case she 
choose his will ; ' ' and in the contract of Godwin and Byrh- 
tric it is "one pound's weight of gold for that she should 
choose his will," a merely nominal price. The weotuma; 
continued distinct from the morning- gift during the Anglo- 
Saxon period, but was later merged with it. % 

II. Morning-gift. — The discussion of married women's 
property among the Anglo-Saxons, although treated by 
many learned writers, is a snarl of confused and contradic- 
tory statements. The best treatment of the subject in Eng- 
lish is that of Professor Young, § but even that is not entirely 
clear. The principal reason for the conflict of statements is 
the variety of customs that existed ; another reason, in for- 
eign writers particularly, is the lack of distinction between 
the Anglo-Saxon and Norman periods. Nevertheless, the 
records are measurably full and clear, and I hope it will be 

* Schroeder, p. 50. "Einwitkliches AbkaufencUr Vormundschajl." Thorpe, note 
to Eth. 75. See also Young, quoted on page 35. 

t Ecc. Laws 12. 

X Young. 

g In " Essays in Anglo-Saxon Law," edited by Henry Adams. Professor Young 
relies largely on Schroeder, " Gtsckichte des ehtliclien Guierrechis," which is per- 
haps the most thorough discussion of the subject. 
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possible to bring out the main features of women's position 
as property holders with some certainty. 

It was usual in the Anglo-Saxon period to fix the wife's 
share of the property by an agreement at betrothal or after 
marriage, which set apart a certain amount of property as 
the wife's morning-gift. Perhaps this can be made more 
clear by quoting contemporary documents. First, then, let 
us take the laws of Edmund, generally known as the Kent- 
ish Betrothal.* 

Of betrothing a woman. — If a man desire to betroth a maiden or 
a woman and it so be agreeable to herself and her friends, then it is 
right that the bridegroom, according to the law of God and according 
to the customs of the world, first promise, and give a wed f to those 
who are her foresprecas \ that he desire her in such wise that he will 
keep her according to God's law, as a husband shall his wife, and let 
his friends guarantee that. 

2. After that, it is to be known to whom the foster-lean \ belongs ; 
and let the bridegroom give a " wed " for this : and let his friends 
guarantee it. 

3. Then, after that, let the bridegroom declare what he will grant 
her in case she choose his will, and what he will grant if she lives 
longer than he. 

4. If it is so agreed, then it is right that she be entitled to half 
the property and to all if they have children in common, except she 
again choose a husband. 

5 and 6 are unimportant. 

7. But if a man desire to lead her out of the land, then it will l)e 
advisable for her that her friends have an agreement that no wrong 
shall be done to her, and if she commit a fault that they may be near- 
est in the indemnification, if she have not whereof she can make 
indemnification. 

8. At the nuptials there shall be a mass-priest by the law, who shall 
with God's blessing, bind their union to all prosperity. 

9. Prohibits too near kinship. 

* Thorpe, "Ancient Laws," p. 108. 

t Pledge. 

1 Guardians. 

I There is much dispute over the meaning of this. It evidently is payment for 
nourishment, but whether, as Thorpe thinks, it was made to the parents for the 
nurture of the girl or is a pledge of support by the bridegroom, as Schroeder sug- 
gests, is a matter largely of conjecture. 
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We take from Kemble * an actual marriage contract made 
about 1016-20. 

" The agreement that Godwin made with By rh trie when he wooed 
his daughter : that is, first, he gave her one pound's weight of gold 
for that she should choose his will. And he gave to her the land at 
Street, with all that belonged to it, and at Burwaramesc another half- 
hundred hides : and therewith thirty oxen and twenty cows and ten 
horses and ten theowmen. This was promised at Kingston before 

King Cnut And whichever of these two lives longer shall 

have all the property, as well that land that I gave to her as everything. ' ' 

We see in these documents (1) the German mundschatz 
or Anglo-Saxon weotuma represented by "what he will 
give her if she choose his will ' ' and (2) the morning-gift. 
The latter, like the Saxon morning-gift, was of uncertain 
amount : it, too, belonged only to the childless woman, f In 
a marriage with children, as Schroeder says, it was super- 
seded by ' ' the higher principle of community of property. ' ' % 

The morning-gift is sometimes considered to have been 
among the Anglo-Saxons mainly, if not exclusively, a pro- 
vision for the wife in the event of her surviving her husband. § 
That the morning-gift should be purely a Witthum or 
widow's share would be contrary to the analogy with the 
continental customs || and indeed is not supported by the 
sources. The morning-gift belonged to the wife during 
marriage, just as the Saxon- morning-gift did, and of 
course at her husband's death it remained her property. In 
the marriage contract we have quoted notice the provision 
' ' and whichever of these two lives longer shall have all the 
property as well that land that I gave to her as everything." 

* Quoted by Young. Codex diplomaticus No. 732. Thorpe " Diplomatarium Aevi 
Saxonici," p. 312, translates differently, but no mention is made of land given 
by Byrhtric. 

t Schroeder, I., p. 97. Kemble, Codexdip. No. 1288. " Edric had a widow and no 
child. Then Aelfeh gave her her morning-gift at Cray, etc." '* Hist. Rames," 75 ; 
Cui cum natura liberos invidisset, sine herede mortis legem subiens conjugi suae 
superstiti "am reliquit dotis nomine possidendam. 

X See page 45 

g Schroeder, p. 96 : " The main purpose of the morning-gift is, however, to furnish 
a suitable provision for the widow." Also p 128 n. 12, and I^aboulaye, 125. Young, 174. 

1 See page 35. 
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It is plain that if at his death the wife was to have all the 
property, there was no need of this extensive morning-gift 
unless she could enjoy it during his life. The expressions in 
reference to morning-gift " it was hers when she first came 
to Athulf."* ' ' And when we first came together ' 'f would 
also seem to indicate that it was considered her property 
before she became a widow. In the compact of Wulfric and 
the archbishop % when he got him the latter' s sister to wife 
(1023) he promised her the land at A and a.\.R for her day, 
at A' for three men's day and at E " to give or sell to whom 
to her might be most desirable, for her day and after her 
day, ' ' besides men, gold and horses. No condition of her 
surviving him is mentioned. In Hist. Rames, No. 75, Dacus 
and his wife together made a sale of the wife's morning-gift 
(from a previous husband) , and her consent seems to have 
been the main feature. § 

III. Community of Property. — When there were children 
of a marriage|| the morning-gift was superseded, as in 
Westphalia, by an equal share of the family property.*|[ The 

* Thorpe, Dip. p. 169. 

t Kemble, Codex dip. IV., No. 967. 

X Thorpe, Dip. p. 271. 

I This is a very interesting document and might well be quoted entire. The owner 
of Athelintone, dying without children, left his land to his wife " dolt's nomine pos- 
sidendam." The widow, by King Cnut's permission was married a second time, to 
Dacus, who "prcedicttz villa dominium jure conjugis adeptus." Bishop Aetheric 
visits them and drives a hard bargain for the land with Dacus when the latter is 
drunk. The Bishop says : " Si tamen uxorem tuam in eandem tecum sententia feceris 
convenire." " Conjugis" inquit " meez consensus non deerit." The wife's consent 
was not lacking. Aetheric sent by night to the king and got the money, but in the 
morning Dacus, sobered, tried to get out of the bargain The Bishop pleaded the 
wife's consent : " Etsi te ebrietas prcscipiiavit in culpam uxor tamen tua, ad quam 
hereditatis specialiter spectat origo, parcius bibens minus dispendii familiaribus visa 
est dolus intulisse." The king confirmed the bargain. 

I And possibly (see Young p. 175) in the later time, even when there were no 
children, if an express morning-gift had not been granted. 

H I prefer not to use the word dower in treating the Anglo-Saxon periods because 
it creates confusion. The Dower of the English Common I^iw amounting to 
a life-interest in one-third of the husband's real estate, is probably of later growth. 
Using dower in its general sense of the widow's share, young (p. 134, etc.,) says: 
" The legal dower of Anglo-Saxon law included half the husband's property, real 
and personal." But as he later says, dos in the Latin sources of the Anglo-Saxon 
period means always morning-gift, the amount of which was fixed by agreement. 
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earliest law on the subject, that of Ethelbert, bears a strik- 
ing resemblance to the Lex Saxonum* 

78. If she bear a live child let her have half the property if the 
husband die first. 

79. If she wish to go away with her children let her have half the 
property. 

80. If her husband wish to have them, let her portion be one child. 

81. If she bear no child, let her paternal kindred have the "fioh "f 
and the morning-gift. 

The wife became co-possessor of the family property with 
the husband. This is the case also under Athelstan,| 
Edmund, § and even under William I.|| It is proved by 
charters and wills made jointly by husband and wife as 
early as 805-810H and at least as late as 1060.** A charter 
of the latter date is a deed of gift by Thurkil and Aethel- 
gith, his wife, to the church "as full and free as we two 
possess it after the day of us." In another ft (1050-1060) 
" Vir quidatn nomine Aednothus — pariter et uxor ejus" 
(a man and his wife equally) give land to the monastery. 

This kind of community of property has survived to this 
day in England in socage, gavelkind and copyhold lands. % % 
The county of Kent held fast to its ancient customs through 
all the vicissitudes of the country, and in the Consuetudines 
Cantiae§$ the custom is described as follows : 

" Let the goods (personal) of Gavelkind persons be parted into three 
parts after the Funerals and the debts paid, if there be lawful issue on 
live. So that the dead have one part and his lawful Sons and Daughters 
one part and the Wife the third part, and if there be no lawful issue on 
live let the Dead have the one-half and the Wife on live the other half. 
And if any such tenant in Gavelkind die and have a Wife that outliveth 

* See page 36. 

t Her property by inheritance or otherwise. Schroeder. 

X Thorpe, " Ancient Laws," p. 97. 

I Ibid, p. 108. 

|| Ibid, Laws of William I., p. 27. 

| Cartularium Anglosaxonicum (Birch) No. 339. This is in Kent 

** Thorpe Dip., p. 591 and others. 

tt Hist Rames, p. 106. 

JJ Scrutton, " Influence of Roman Law on the Law of England," p. 64. 

§| Statutes of the Realm I., 223-4. 
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him, let that Wife be by-and-by endowed of the one-half of the Tene- 
ments whereof the Husband died vested and sized. 

' ' And they claim that if a Man take a Wife which hath inheritance 
of Gavelkind — let him have half so long as he holdeth him a widower.* 

' ' These be the Usages of Gavelkind and of Gavelkind Men in Kent, 
which were before the Conquest and at the Conquest and ever since 
until now." 

In connection with the custom of Borough English is 
found ' ' the distinct custom that the widow shall take as 
dower the whole and not merely one- third of her husband's 
lands. ' ' f 

IV. Gift and Inheritance. — Besides the Weotuma and the 
morning-gift, or the equal share of the property, an Anglo- 
Saxon wife owned whatever came to her by ordinary gift or 
inheritance. Gifts between husband and wife were common. 
As to inheritances, it has been claimed that a preference for 
the male sex existed in England, as in some of the other 
barbarian codes, but the conclusion of Opet,J the latest 
writer on the subject, is that "there is no document show- 
ing any incapacity in women to inherit Not 

only the Westgoths have equality of sexes, but also the 
Eastgoths and Anglo-Saxons. ' ' 

There is no trace of Gerade in England until the so-called 
laws of Henry I. ; and the custom of giving dowries or 
marriage portions (dot) to daughters is only occasionally 
met with before the Conquest. § 

B. The Wife's Powers. — The power of the husband 
over the wife probably corresponded to that of the Ger- 
mans. In Ine, 57, we read, " If a ceorl steal a chattel and 
bear it into his dwelling and it be attached therein, then 
shall he be guilty for his part, without his wife, for she 

* A unique provision, matching the common one that a woman shall remain a 
widow 

t " Encyclopedia Britannica," Article "Borough English." 

% " Erbrechtliche Stellung der Weiber," pp 79 and 83. 

jj It is held by Young and others that this custom did not exist at all in Anglo- 
Saxon times, but in Thorpe, Dip (A. D. 1050), is a will in which a man gives to his 
wife "all the chapland and the other which I took with her." And Cartularium 
Atiglosaxonicum, No. 640, is a sale by Wiohston of land which his wife's father, 
Goda, gave him "quia ejus filiam in conjugio habebat.'" This is about 918-925. 
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must obey her lord. If she dare to declare by oath that 
she tasted not of the stolen property, let her take her third 
part." And in Cnut II., 76, it is said : " If a man bring 
stolen things home to his cot, it is right that he (the owner) 
have what he went after. And if it was not brought under 
the wife's custody, she shall be innocent. But she shall 
guard the keys, that is, of her storeroom and her chest and 
her press. If it is brought into one of these places then is 
she guilty. And no wife can forbid her husband to lay in 
his cot what he will. ' ' 

In her own domain she was independent. She probably 
had some control of her morning-gift* (see p. 44) and of 
what came to her by gift or inheritance. Certainly she is 
spoken of as having separate property during the marriage 
and as disposing of it.f 

In a will dated about 958, J Aelfgar makes the following 
bequest : ' ' And I give the land at Illey to my younger 
daughter, for her day ; and after her day to Berthnoth (her 
husband) for his day if he live longer than she. If they 
have children then I give it to them. . . . And I give 
the land at Cotham to Berthnoth and my younger daughter 
for their day. ' ' 

Here we have a gift to husband and wife jointly, and also 
one to the wife alone, which was hers only as long as she 
lived, and then became her husband's. See also the will 
referred to below, in which husband and wife make separate 
bequests. As late as ni4-3o§ land is granted to a man 
"just as his wife Helewisa held it." In Hist. Rames (63) 
the monastery conceded land to Robert of Girton and his 
wife Beatrice, and in addition three acres to Beatrice alone, 
on condition that she build a house in which the abbot may 
be entertained when he goes there. (11 14-30.) 

* Kemble even says it "appears to have been strictly in the wife's power," p. 
CIX. 

t Thorpe. Dip., p. 202. Kemble, CIX., "We have other cases where lands are 
divided even during the husband's life." 

t Thorpe, Dip., p. 507. Illey (Kent). 

§ Hist. Rames, 269. 
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The husband could not alienate the wife's property with- 
out her consent* Sometimes they act together, f sometimes 
her consent is mentioned^ and oftener her name appears as 
the chief actor, his as the consenting party. § In general 
the husband had free disposal of his own property so far as 
concerned the wife. But where a specific morning-gift had 
not been granted the wife, she had, in law, a right to an 
undivided portion of her husband's property and regularly 
appears as a consenting party to all alienations made by 
him. 1 1 The wife's property was not answerable for the 
debts of her husband nor his for hers.^j 

C. The Widow. — The widow was entitled to all her 
property by gift and inheritance, and to her morning-gift or 
where this had been superseded by community of property, 
to one-half the estate, real and personal. 

An agreement was often made as to the widow's share 
(Kentish Betrothal, ' ' what he will give her if she live 
longer than he ") . The most common method, however, of 
providing for the widow was by will. We have many of 
these early wills, and are brought very close to the spirit of 
the times in reading them. Often the husband and wife 
make the will together, as in one** dated between 805 and 
810 the will of Osuulf Alderman and Bearnthryth his wife, 
in the county of Kent. In anotherft (804-829) a reeve and 
his wife agree that "whichever of them live the longer 
succeed to the land and all the property." Sometimes the 
husband leaves all the property to his wife, either for her 
lifett or absolutely. 

In a will dated about io66§§ a man gives certain lands to his 
kinsman, and in the same document the wife gives other land 

* Young, p. 177. 

t Codex dip, 177. 

t Codex dip, 76. 

i Codex dip, 298. 

II Young, p. 177. 

K/Mrf; Schroeder, 143. 

** Carlularium Anglosaxontcum No. 330 and see Thorpe Dip., p. 459. 

tt Thorpe, p. 462 ; p. 500. 

tt Ibid., p. 271, etc. 

U Ibid. Dip., p. 594. 
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to her kinsman. Thewife and children generally lived together 
after the husband's death with no division of the property,* 
in the homestead — 

"Where the husband dwelt without claim or contest . . . and if the 
husband, before he was dead, had been cited, then let the heirs answer, 
as himself should have done if he had lived. And let every widow 
continue husbandless a twelvemonth, let her then choose what she her- 
self will, and if she, within the space of a year, choose a husband, then 
let her forfeit her morning-gift and all the possessions which she had 
through the first husband. . . . And let not a widow take the veil too 
precipitately. . . . And let no one compel either woman or maiden to 
whom she herself mislikes, nor for money sell her, unless he is willing 
to give anything voluntarily.! 

In these laws of Cnut we see the independent position 
of the Anglo-Saxon widow. In the earliest law, says 
Young, widows were under guardianship. | But by the time 
of Aethelred§ they were practically independent. They 
had the management of their own property and regularly 
appear alienating it or bequeathing it, sometimes, but only 
in the case of an undivided estate|| needing the consent of 
their sons.^f They could appear before the courts and plead 
their own cases. In 995 Wynflaed** brought her witnesses 
before King Ethelred and adduced her own claims with the 
support of many a good thane and good woman. 

THE ANGLO-NORMANS. 

We have seen the general position of Anglo-Saxon women ; 
that they were equal partners in marriage, and as widows 
were independent citizens. 

* This is probably what is meant in the Kentish Bethrothal when it is said she is 
entitled to all if they have children in common. 

t Cnut, 73, 74, 75. (A. D. 1017-1035.) 

J P. 181, Ethelbert 76. If a man carry off a widow not belonging to him, let the 
mund be twofold. 

I VI. 21. "Let her choose what sheherself will." 

I Thorpe Dip. , p. 336. Kemble speaks of this case as follows : " The devisor was 
a widow and under no protection but her own. Her son was living and claimed 
some of her property, but it was defeated, and she made a will disinheriting him." 

fl Car/ulafium Anglosaxonicum, No. 661. 

** Thorpe Dip., p. 271. 
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If now we pass over the first century after the Norman 
Conquest and inquire what the property rights of women 
were in the reign of Henry II. (1154-89), we shall find that 
a great change has come about. We are fortunately able to 
determine exactly the legal position of women at the later 
time. We have a description of the laws and customs of 
England (Tractatus de legibus et consuetudinibus regni 
Anglia) which is ascribed to Ranulf Glanvill, the great 
lawyer and justiciar of the latter part of Henry the Second's 
reign. We will first ascertain the property rights of married 
women according to Glanvill, and then look back into the 
years between Glanvill and the Conquest with a view to 
tracing the origin of the vast change we shall find. If we 
succeed in any degree in accounting for the state of things 
described in Glanvill, we shall also account for the origin 
of the disabilities of women in the later Common Law of 
England, for the rules laid down by Glanvill continued 
in force, with few modifications, until our own day. 

The community of property known to the Anglo-Saxons 
has disappeared in Glanvill' s day and the morning-gift or 
dos ad ostium ecclesitz, the dower of common law, has taken 
its place. It is now only a third of the husband's real 
property at the time of the marriage and cannot be increased 
even by agreement,* but may be less if so agreed. The 
power of testamentary disposition of real property has dis- 
appeared, f but a man could dispose of one-third of his per- 
sonal property by will, one-third going to his wife and 
one- third to the heir. J If he had no wife he could dispose 
of one-half ; if there were no children, he could dispose of 
one-half. 

The main dwelling-house could not be given as dower, 
but belonged to the heir. The widow's share, then, was 
the dower of one-third the real estate of which her husband 
was seized at the time of the marriage and one-third of 

* Glanvill. VI., I. Dos duobus modis, etc. 

t Digrby, " Real Property." Glanvill VII., 5. 

j Glanvill VII , 5, 4. 
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his personal property in addition. The dower interest was 
only for life, and was restricted to a third of what her hus- 
band possessed when she married him, no matter how much 
he had acquired afterward.* 

During the marriage she had no rights over her dower, f 
He manages all her property and can give away or sell her 
dower, because she must obey her husband in this as in all 
things not contrary to Divine law. I Moreover, she must 
not interfere with him in his management of her dower. If 
he wishes to sell it and she remonstrates, and nevertheless it 
is sold and bought, on her husband's death she cannot claim 
it of the buyer if she confesses, or it is proved against her 
that she had opposed her husband at the time of the sale.§ 
If she did not oppose she had a certain claim on her hus- 
band' s death to whatever part of her property he might have 
alienated. [ | 

Even after her husband's death she had to go through a 
troublesome legal process to obtain possession of her dower, ^[ 
unless it was vacant. If the heirs disputed her claim she 
had to find a champion who would uphold her rights in a 
duel.** Daboulaye remarks that this was the method of the 



* Glanvill VI , 2. 

t Glanvill VI., 3. Scientum est quod mulier nihil potest disponere circa dotem 
suam tempore vitse mariti ; quia cum mulier ipsa plane in potestate viri sui de jure 
sit, non est mirum si tam dos, quam mulier ipsa et cseterse omnes res ipsius muli- 
eris plene intelliguntur esse in dispositione viri ipsius. 

I Glanvill VI., c. 3, 2. Potest autem quilibet uxorem habens dotem uxoris suae 
donare vel vendere vel alio quo voluent modo alienare in vita sua, ita quod tenetur 
uxor sua in hoc, sicut in aliis rebus omnibus quae contra Deum non sunt, ei assentire. 
Adeo autem tenetur mulier obedire viro suo, quod si vir ejus dotem suam vendere 
voluerit et ipsa contradixerit, si postea ita fuerit vendita dos et empta, mortuo 
viro suo non poterit mulier dotem ipsam versus emptorem petere si confessa fuerit 
in curia vel super hoc convicta quod ea contradicente viro suo fuerit dos a viro suo 
vendita. 

j! See last note. 

1 Glanvill VI., 13. 

U Glanvill VI., 45, etc. Littleton says : " Because there was no penalty affixed to 
Magna Charta 7, the heir might drive the wife to sue for her dower and so a man 
was later allowed to assign certainty of dower and she could enter at once. 
** Glanvill VI., 11. Mulier enim efficaciter nullum placitum movere poterit ver- 
sus aliquem sine warranto de Dote sua. Si itaque ipse hseres totum jus ipsius 
mulieris negaverit . . . poterit inter cos ad duellum perveniri. 
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Alemanni in the sixth century strangely surviving in Eng- 
land in the twelfth.* 

A married woman could not make a will disposing of her 
husband's property f without the consent of her husband. J 
"Nevertheless," says Glanvill, " it would be kind and very 
honorable in a husband to allow his wife her rational part, 
up to the third part of his property which she would have 
received if she had outlived him, that she might dispose 
thereof, which many husbands are accustomed to do. 
Husband and wife were one person, and that person was the 
husband." He might represent her before the courts, § and 
she was bound by his management even after his death. 
" While she was in the power of her husband, she was not 
able to contradict his will in anything and so was not able 
against his will to look out for her own rights. Neverthe- 
less, what had once been decided in the court of the lord 
ought to be firm and lasting," so she could not bring up a 
matter which had been wrongly settled in her husband's 
life. As Eaboulaye remarks : || "The English laws have 
kept the harshness of the primitive barbaric codes. The 
marital power has even singular exaggerations, the husband 
has the right to alienate the real property of his wife without 
her consent." The Frenchman contrasts the English 

* Laboulaye, p. 276. 

t Which included her own. 

X Glanvill VII., 5. Mulier etiara sui juris testamentura facere potest ; si vero fue- 
rit in potestate viri constituta nihil sine viri sui autoritate facere potest etiam in 
ultima voluntate de rebus viri sui. 

\ Potest autem pater ita loco suo nlium pro se ponere et vice versa. . . . Uxor quoque 
maritum. Cum quis itaque tnaritus positus loco uxoris suae in placito de maritagio 
vel de dote ipsius uxoris aliquid amiserit vel remiserit de jure ipsius uxoris . . . num 
quid potent mulier in tali casa aliquid juris ipsa inde iterum placitum movere an 
tenebitur omnino factum viri sui post mortem ipsius tueri ? Non videtur autem 
quod per factum viri sui debeat mulier in tali casu aliquid juris amittere, quia dum 
fuit in potestate viri sui in nullo potuit contradicere ejus voluntate, et ita non 
potuit contra voluntatem viri sui in jure suo prospicere, sed dicitur contra ; ea quae 
in curia Domini regis gesta sunt rata et firma esse convenit. In Bracton (under 
Henry III.) we find some of the famous expressions of the English law regarding 
women : " Vir et uxor sunt quasi unica persona, quasi caro una et sanguis unus." 
(V. 5, c 25). " Omnia quae sunt uxoris sunt ipsius viri." (II., 15.) Bracton has 
often been quoted in courts in this country. 

I P. 276. 
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system most unfavorably with the French and German 
systems* which never attained quite the same degree of 
harshness toward women, and which mitigated these feudal 
disabilities after a comparatively short time, whereas the 
English law was scarcely modified until the present gener- 
ation. 

Even in regard to inheritance, we find the Anglo-Saxon 
system supplanted in Glanvill by a new one which excludes 
women : "If any one has a son and heir, and besides him a 
daughter or daughters, the son succeeds to the whole ; . . . 
because in general it is true that a woman never takes part 
in an inheritance with a male, unless a special exception 
to this exist in some particular city by the ancient custom of 
that city."f 

We find in GlanvillJ the custom of dowry or dos in the 
Roman sense " that which is given to a man with his wife, 
which is commonly called maritagium" ("frank-mar- 
riage"). This belonged to the husband during the 
marriage, and he had a life interest in it at his wife's death, 
if a live child had been born to them§ (tenure by the 
"curtesy of England"). If the husband died first, the 
widow received the maritagium. This, as well as her 
dower, was afterward expressly confirmed to her in Magna 
Charta|| as it had been in the charter of Henry I.^f 

The widow was no longer the guardian of her own chil- 
dren. The nation had evidently struggled to preserve this 
right, as appears by the charter of Henry I., in which it is 
confirmed. She was not under guardianship herself, except 
that she needed the consent of her lord to a second marriage, 
otherwise she forfeited her dower. 

* See also Phillips, " Rechtzgeschichte," I79,and Schmid, " Gesetze ier Anglo- 
sachsen," who says the English law is more German than the German itself. 

t Glanvill VII., 3. 

X Glanvill VII., 1. 

g Glanvill VII., 18, " filium vel filiam clamantem et auditum infra quatuor 
parietes." 

Ii Magna Charta 7, also see addition in 1517. 

VStubbs, "Select Charters," p. 10:. 
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origin of the common law dower. 

William the Conqueror made no sudden changes in the 
customs and laws of England as he found them in 1066. 
In Domesday Book we find women holding lands,* not only 
as widows, but holding separate estates during the life of 
their husbands, as they had done in Anglo-Saxon times. A 
certain Asa,t for example, "held her land separate and free 
from the dominion and power of her husband Bernulf, even 
when they were together, so that he could neither make a 
gift nor a sale of it or alienate it at all. After their separa- 
tion, she retired with all her land and possessed it as mistress 
(domina) ." We find the case of a widow J who holds her 
husband's whole estate as an under-tenant. 

In case of a theft, the wife of the thief receives half his 
property and the lord half.§ In fact, William seems not only 
to have promised to uphold the laws of Edward the Conquer- 
or, but to have actually done so, at least in the case of women's 
property rights. But, as Mr. Freeman says,|| ' William, I. 
did not sweep away our laws, our customs or our language, 
but the presence of the stranger king and his stranger fol- 
lowers modified law, customs and language in a way which 
has left its traces to this day." Mr. Freeman's well-known 
view is that the reign of William Rufus was most prolific 
of general change. The Chronicler says : " The Red King 
would be ilk man's heir, ordered and lewd." Whether 
' ' under the malignant genius of Ranulf Flambard ' ' or not, 
an oppressive system arose,^[ which derived iall holdings 
from the consent of the king on condition of service, and 
made the king the guardian of women and children. 

* Wilts., 74, and many others. 

t Domesday, Line, 373. 

X Quoted by Freeman, " Norman Conquest," V., 801, VI. 

$ William I., 27 in Thorpe, "Ancient Laws." 

9 " Norman Conquest," V., 338. 

f For discussions of this period, Mr. Freeman's views of which are severely 
criticised, see Freeman, " History of William Rufus," Vol. I., 332, etc. Stubbs, 
" Const. Hist." I., 290, and especially Round in " The Introduction of Knight Ser- 
vice into England," in English Hist. Review, July and August, 1891. 
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The lord's rights of marriage, of wardship, of relief, were 
fostered by Rufus, for the purpose of raising money. The 
charter of Henry I. promises reform.* The childless widow 
shall have her dower and maritagium, and shall not be given 
in marriage against her will. If she has children, she shall 
keep her dower and maritagium ' ' dum corpus suum legi- 
time servaverit." And either the wife or some relative who 
more justly should be, shall be the guardian of the children. 
In practice the widow probably lost the right of guardian- 
ship very often. f 

Wives have separate property at least as late as 1 127. A 
charter of about that datej gives notice that Richard Fitz 
Pons had conceded Aston to his wife Maud in fee. The 
purport of the deed, says Round, is to place Richard's 
wife in his own shoes as a tenant of the Bishop of Wor- 
cester. A charter of about 11 14-30 concedes to a certain 
Ralph land at Brunham " sicut Helewisa uxor sua earn 
tenuity % 

"The queens of William the Conqueror, Henry I. and 
Stephen," says Bishop Stubbs,|| " play a considerable part in 
the history of their husbands' reigns. The wives of the 
first two of these kings received special coronation apart 
from their husbands ; they held considerable estates which they 
administered through their own officers, and which were fre- 
quently composed of escheated honors : they had their own 
chancellors ; they acted occasionally as regents or guardians 
of the kingdom in the absence of the king, and with author- 
ity, which if it did not supersede that of the justiciar, had 
at least an honorary preference." 

We cannot tell precisely when the old customs came to an 
end and the new ones took their place. The modification 
must have been a gradual one, extending over all the years 

* Charter of Liberties I., 3, 4. 

t Pipe Roll, H. I., p. 88. Roger de Capuilla, etc. 

t Round. " Ancient Charters," T3. 

$ Hist. Rames, No. 269. 

jj "Constitutional History of England," I., 342. 
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from William the Conqueror to Glanvill. There were strug- 
gles on the part of the Anglo-Saxons to keep their ancient 
ways ; and they met with a promise of success from Henry 
I.; but as the military tenure of land increased, the powers 
and rights of women diminished. They could not perform 
military service. The feudal lord derived great profits from 
his wards and it was to his interest that the children should 
have a larger share of a man's property than a widow. 
Again, the husband often had to perform feudal services for 
maritagium of his wife ; * hence he had certain rights in the 
maritagium. In such ways the feudal system tended to 
curtail the property rights of married women and widows. 
Whether the same results would have come about as a result 
of indigenous feudal tendencies had the Norman Conquest 
never taken place, may be doubted. That some of the pro- 
visions found in Glanvill were of Norman origin seems to 
me extremely probable. 

Mr. Freeman, indeed, claims that except in a few cases 
there was no derivation of English law from the Normans, f 
But in the case of dower % a comparison of the Norman and 
Anglo-Norman customs shows an unmistakable agreement 
and at the same time a radical divergence from the Anglo- 
Saxon customs. 

Let us see what were the traditions and customs of Nor- 
mandy. The earliest of the Barbaric Codes is that of the 
Salic Franks, who occupied that part of France in which 
Normandy was afterward situated. According to its pro- 
visions women were entitled to one-third of the joint acquisi- 
tions of the family. § The Ripuarian law which also influ- 
enced the Norman customs, gave a widow fifty shillings and 
one-third of the joint acquisitions. These customs endured 

* Glanvill, VII., 18. 

t This view of the Norman influence as very slight in England is well criticised 
by Mr. Round, in the articles before referred to. 

X And also, I think, of the capacity in women to inherit, although I have not 
made an especial study of this question. 

g Vide supra, p. 36. Schroeder, op. at., p. go, etc. 
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in Normandy through the centuries * and were practically 
the same in the twelfth century. They were reduced to 
writing in their later form at the close of that century f or 
the beginning of the thirteenth, very shortly after the date 
commonly assigned to Glanvill's work, and are known as 
the Tres-ancien Coutumier of Normandy. 

The chapter on dower provides that the widow shall have 
her dower up to a third part of the inheritance of the donor % 
excepting the main dwelling-house, which shall remain :o 
the heir. The widow is not the guardian of the ' ' orphan 
heir, ' ' but the lord of the land is. This Tres-ancien Coutum- 
ier, says Tardif, ' ' deserves to draw the attention of historians 
of the English law, who will find in this text, about twelve 
years later than Glanvill's, a statement of the Norman 
customs free from any Anglo-Saxon elements." 

When we compare the provisions in Glanvill on dower 
and so forth with the Tres-ancien Coutumier, we find them 
sufficiently similar § to warrant the inference that it was 
largely Norman influence which brought about the change 
from the Anglo-Saxon law of community of property to the 
common law of dower. || 

That this Norman influence was actually at work before 
Glanvill's time is shown in the so-called laws of Henry I. 
This compilation, although a private and unauthorized 

* Glasson " Hisloire du droit etc. de PAngleterre" IT., p. 286 et seq., says the cus- 
toms of Normandy go back in general to the German laws, especially that of the 
Salic Franks and the Ripuarian. 

t Tardif " Coutumien de Normandic," Introduction, p. IX. et seq. 1881. 

X III., I Vidua dotem suam habebit usque ad terciam partem hereditatis donatoris 
excepte capital! masnagio. (Cf. Glanvill, capitale mesnagium) quod heredi remane- 
bit. Si vero aliud masnagium datum fuerit vidue in dotem illud habebit preter 
turrem vel castellum. Cf. Magna Charta addition to c. 7 in 1216 ; nisi domus ilia 
sit castrum. 

§ Glasson, V., 2, 286 "These principles of the Anglo-Norman jurists are also 
those of the Ancient Custom of Normandy." 

I Bishop Stubbs argues (Cons. Hist. I., 437) that in general we have no proof that 
the institutions of Normandy are any more ancient than the similar institutions 
and customsof England ; but in the case of dower we know that the Frankish tertia 
prevailed in Normandy from the earliest period. Consequently the conclusion is 
forced upon us that, finding the Anglo-Saxon widow's share of one-half reduced 
under Norman rule to one-third, the latter amount is of Norman origin. See Young. 
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work, composed in the time of Henry L* is nevertheless 
useful as showing the foreign influence. The chapter on 
dower and morning-gift, although corrupt, is taken from 
the Ripuarian lawf and thus shows the foreign influence 
affecting the position of women. J 

The Norman customs of dower probably became some- 
what general in England in the middle of the twelfth cen- 
tury, but, as Digby§ says, in the county courts and courts of 
the lords of manors the variety of customs was so great that 
Glanvill declined to attempt a statement of them. The tend- 
ency of the Curia Regis was to adopt a uniform system 
(such as we have in Glanvill) and override local customs. 
Kent, I,ondon and York were strong enough to keep their 
ancient ways. Sir Frederick Pollock || says: " It was the 
general and uniform jurisdiction of the King's Courts . . . that 
achieved the work of breaking up the diversity of local cus- 
toms and fixing the new pattern of English institutions. ' ' So 
to Glanvill, as chief justiciar of the King's Court, we may 
attribute a large influence in determining which of the vary- 
ing customs should prevail. 

Such a provision as that of Glanvill 51 that a woman shall 
forfeit her dower if she opposes her husband's management 
of her property, shows a very exceptional state of things ; 
the Ancient Norman custom says : " She shall not be bound 
by the action of her husband whether she has consented to 

* Liebermann in Forschungen zur D. Gesch., vol. 16. 

t See Thorpe, note to law of Henry I. Laws of Henry I., n. Si sponse virum 
suum supervixerit, dotem et maritacionem suam, cartarum instrumentis vel 
testium exhibicionibus ei traditam perpetualiter habeat et roorgangivam suam 
et terciam partem de omni collaboracione sua praeter vestes et lectum suum and 
compare the Lex Ripuaria quoted on p. 35. 

% Sir Fred. Pollock in his lecture on Sir Henry Maine gives us the following con- 
dition to satisfy in arguments like the present: "We have to beware of being 
satisfied with our explanation of any effect until we have traced it, not merely to a 
possible cause, but to a cause of which we can prove the existence and watch the 
operation." 

i " History of Law of Real Property," p. 57. 
I " Land Laws," p. 51. 
U Glanvill VI., 3, 2. 
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the invasion of her dower and maritagium or not."* And 
the severity of Glanvill's provision that dower shall be one- 
third of what the husband possesses at the time of the mar- 
riage, no matter how much the husband and wife might 
afterward acquire, was soon found to be more than the 
English people would bear, for in the amendments made by 
Henry III. to Magna Charta in 12 17 it is provided that the 
widow shall be endowed of one-third of all the land which 
the husband possessed in his life.f By the time of Little- 
ton % a husband was allowed to endow his wife with more 
than one-third, even with the whole of his land if he 
chose. § 

* Tres-ancien Coutumier, IV., I. Si vero sponsus vidue maritagium vel dotem 
invadiaverit uxoris suae, ipsa volente vel forjurante, precepto mariti sui non tene- 
bitur sed mulier ilia habebit et Integra sicut ei data fuerunt ante ostium ecclesie. 

t Stubbs '* Select Charters," p. 345. Assignetur autem ei pro dote sua tertia pars 
totius terrae mariti sui quae sua fuit in vita sua nisi de minori dot ata fuerit ad ostium 
ecclesiae. 

J In Edward IV. 's reign. 

J To show the fully developed Common Law of England in its relation to mar- 
ried women's property I quote from Schouler, on " Husband and Wife," (p. 87). 

"The husband yields to his wife no participation whatever in his own property, 
whether acquired before or during the continuance of the marriage relation, ex- 
cept a certain right of inheritance of his goods and chattels, of which he can gen- 
erally deprive her by his will and testament, and also dower in his real estate, 
which is her only substantial privilege. In return for this she parts with all 
control, for the time being, over her own property, whensoever and howsoever ob- 
tained, by gift, grant, purchase, devise or inheritance ; gives him outright her 
personal property in possession and allows him to appropriate to himself those 
outstanding rights which are known as her choses in action, or all the rest of her 
personal property : parts with the usufruct of her real estate, creating likewise a 
possible encumbrance upon it in the shape of tenancy by the curtesy, and finally 
takes, if she survives him, only her real estate, such of her personal property as 
remains undisposed of and unappropriated, with a few articles of wearing- apparel 
and trinkets, called paraphernalia. Some recompense is afforded to the wife for 
the loss of her fortune in the rule that her husband shall pay her debts contracted 
while femme sole . . . and while coverture lasts he is liable for all the just debts 
incurred in her support. He has even been held guilty of murder in the second 
degree when he has suffered her to die for want of proper supplies. ... In respect 
to her disability to contract, the wife may be considered worse off at the common 
law than infants. It is held in Massachusetts that a town may supply a wife who 
is in need of relief through the neglect of her husband and then sue him for 
necessaries suitable to the condition of a pauper and no more." It was recently 
held in Connecticut (42 Conn., 546, that when a man was sent to jail for four 
months for an assault upon his wife by which she was disabled from work and 
he took with him all his money, she was justified in selling in her extremity 
for a reasonable price, a cooking stove belonging to her husband for the strict pur- 
pose of procuring the means for the purchase of necessaries. 
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Personal property . — Both the Kentish Customary and the 
Common Law divide personal property into three parts and 
this provision may have its roots in ancient customs,* but 
it was not a general rule of law until after the Conquest 
(the Anglo-Saxon right of disposal of personalty by will 
being unlimited) and was never the rule of the Anglo-Saxons 
in regard to real estate. Professor Young f discusses this 
subject carefully and concludes that in Anglo-Saxon law no 
distinction between movables and immovables existed. 

DURATION OF THE COMMON LAW DISABILITIES. 

I have already said that the system of married women's 
property set forth by Glanvill continued in force in England 
until the present generation. % 

On the continent the feudal disabilities were gradually 
mitigated and the doctrine that husband and wife were one 
person soon became obsolete. § 

The reason for the duration of these disabilities in Eng- 
land is bound up with the whole history of the English peo- 
ple, which preserved an anomalous feudal family law by the 
side of great and growing constitutional and political liber- 
ties. || Eaboulaye's description of the aristocratic system in 
France may perhaps be held to apply in England. The growth 
of the aristocracy, he says, and the idea of families as units 
increased the tendency to ignore women and younger sons. 
"To maintain the nobility existing, to enrich it with new 
fortunes, to raise the bourgeoisie to nobility was the constant 
aim of jurisconsults and legislators." In the fifteenth 
and sixteenth centuries primogeniture and the exclusion of 
women were looked upon very favorably ' ' quia da familiarum 
conservationetn preesertim. ordinantur et diriguntur." 
Laboulaye adds (in 1 842) : " The same opinion is entertained 

* See Ine. 57, and Bede "Ecclesiastical History," lib. 5, c. 12. 

t Pp. 135. et seq. 

J With the charges described in the last chapter. 

I Glasson, II., 286, etc. 

I Gide op. cit. p. 241, says the Norman feudal law is as it were the Law of the 
Twelve Tables in England, and Laboulaye op. sit. p. 305, calls England the Hercu- 
laneum of feudalism. 
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to-day by the English lawyers." Sir Frederick Pollock 
also says :* "It might be a topic of curious meditation for 
the student of comparative jurisprudence to note how well 
the English land-owning families have striven, though all 
unconsciously, to produce in our modern society something 
like the image of an archaic Aryan household. ' ' Sir Henry 
Maine says there is no better way of forming an idea of the 
early Roman patria potestas than by "reflecting on the 
prerogative attached to the husband by the pure English 
Common Law/'t 

To relieve the situation of married women in England a 
complicated system of jointures and settlements grew up and 
the Court of Chancery modified the action of the common 
law, so that in equity a married woman's disabilities were 
greatly reduced. 

By the act of 3 and 4 William IV. called the Dower 
Act, J covering all cases of marriage since 1834, the dower 
of married women has been placed completely within the 
power of their husbands. The effect has been that dower 
no longer exists in practice in England. In 1882 the Mar- 
ried Women's Property Act was passed, which provides that 
a married woman is capable of acquiring, holding and dis- 
posing by will, or otherwise, of any real or personal property 
as her separate property without trustee. ' ' The effect of 
the law has been principally to improve the position of 
wives of the humbler class unprotected by marriage settle- 
ments. "§ "The principal disability under which women 
are now placed is the exclusion of female heirs from intestate 
succession to real estate unless in absence of a male heir." 
The act of 1882 restored to married women the right to 
make a will of which the Norman Conquest had deprived 
them. 

* "Land Laws," p. 113. 

+ " Essay 011 Married Women's Property." 

X Washburn on " Real Property," I., 267. 

I "Encyclopedia Britannica," article on " Women, Laws in regard to." 
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It is perhaps not strange that the twelfth 'century princi- 
ples should have lasted in England until the nineteenth, but 
it seems strange that the Americans, who laid aside many of 
the feudal customs, including primogeniture, as mediaeval 
provisions out of place in a republic, should have kept the 
provisions of the Common Law regarding women apparently 
without question. 

In France the regime of ' ' liberty, "fraternity and equality " 
was extended to women, and the Code Napoleon treats them 
with distinguished though not uniform fairness. In this 
country the same ferment was at work, but slowly. The 
great American lawyer, Timothy Walker, * attacked the 
common law on this subject in no uncertain terms, in 1837. 
' ' The whole theory is a slavish one compared even with the 
civil law. I do not hesitate to say that the law of husband 
and wife as you gather it from the books is a disgrace to any 
civilized nation. I do not mean to say that females are de- 
graded in point of fact. I only say that the theory of the law 
degrades them almost to the level of slaves. . . . We 
hold them amenable to the laws when made, but allow them 
no share in making them. This language applied to males 
would be the exact definition of political slavery." 

The first step toward new legislation on women's prop- 
erty was taken in Mississippi in 1839^ Since that time 
nearly every State has changed the common law provisions 
in some respect, the general tendency being to give married 
women control of their own property and earnings. J The 
present state of the law is very chaotic, ranging from the 
old system, almost unmodified, in Kentucky and Tennessee, 
to the community of property derived from the civil law, 
which has its most liberal expressions in California. Even 
there the sexes are not equal. 

* " Introduction to American Law." p. 255. 

t Hitchcock, "Marital Property Rights," Journal 0/ Social Science, March, 1881. 

% Schouler, 184. " We may observe both in England and the United States a 
liberal disposition of courts and legislature within the present century to bring her 
nearer to the plane of manhood and advance her condition from obedient wife to 
something like co-equal marriage partner.'' 
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In the statutes on this subject in our various States, ine- 
qualities on both sides are to be found. Advantages are 
unjustly given to husbands in some provisions and to wives 
in others. The law on this whole subject needs revision. 
The common-law dower prevails in twenty-six States and an 
Act of Congress, passed March 3, 1887, provides that a widow 
shall have this right of dower in all the territories of the 
United States:* The common-law share of one-third the per- 
sonal property is also widely prevalent, but in a considerable 
number of States the wife is entitled only to a child's share, 
which may be even less than the Norman widow received. 

In most States a married woman may make a will ' ' under 
more or less restrictions, f If her husband assents in writing 
to her will of her personal estate, that will is everywhere 
good." 

It is not the purpose of this monograph to discuss the 
present state of married women's property. But I have 
called attention to it in order to remark the curious fact that 
the Norman dower of one-third the real estate, which super- 
seded the community of property of our Anglo-Saxon fore- 
fathers, is still the rule eight centuries later in a large num- 
ber of the laws of a race which has no prouder name for 
itself than Anglo-Saxon. 

Florence Griswold Buckstaff. 

Oshtosh, Wis. 

* The working of this act is doubtful. 

t L. J. Robinson, " Law of Husband and Wife," p. 59. 
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